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Springfield, Illinois 62703

(Appearing on behalf of Petitioners)
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MR. HARAN C. RASHES
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(Appearing on behalf of Verizon
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MR. MATT HARVEY
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None.
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PROCEEDI NGS
JUDGE ALBERS: By the authority vested in ne by

the Illinois Commerce Comm ssion, | now call Docket
Number 04-0192 which has been consolidated with
Docket Number 04-0197, as well as docket numbers
01- 0194 -- strike that, 04-0194, 04-0195, 04-0196,
04- 0198, and the consolidated Dockets 04-0199 and
04-0200. These dockets concern the petitions of
vari ous incumbent | ocal exchange carriers who al
seek a suspension or modification of Section
251(b)(2) requirements of the Federa
Tel ecommuni cations Act. Said suspensions or
nodi fi cati ons are sought pursuant to Section
251(f)(2) of the Federal Teleconmunications Act.
This hearing has been called on an emergency basis
to address the motion to conpel filed by the
carriers.

May | have the appearances for the record,
pl ease?

MR. SM TH: Good norning, Judge. M nane is
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Gary Lloyd Smth. My business address is 1204 South
Fourth Street, Springfield, Illinois 62703. I
appear on behalf of all of the petitioners you named
in this docket.

MR. HARVEY: Appearing for the Staff of the
[I'linois Commerce Comm ssion, Matthew L. Harvey, 160
North LaSalle Street, Suite C-800, Chicago, Illinois
60601.

JUDGE ALBERS: And for Verizon Wreless?

MR. RASHES: Good norning, Your Honor. Har an
C. Rashes and Roderick S. Coy of the Clark Hill,
P.L.C., 2455 Wodl ake Circle, Okenps, M chigan
48864.

JUDGE ALBERS: Thank you. Let the record
reflect that there are no others wishing to enter an
appearance

Are there any prelimnary matters before we
turn to the notion to conpel and one other matter |
want to raise? Nothing else to bring to ny
attention?

MR. SM TH: Not hing el se to bring to your

attention, Judge
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JUDGE ALBERS: Okay. The first thing |I wanted
to touch upon before we get to the notion to conpel
is the motion to reconsider the ruling regarding the
appearances by Verizon Wreless's counsel . | have,
li ke | said, received that motion. | have the
response of Verizon Wreless. And at this time |
must ask for a reply to the response, if you have
one.

MR. SMTH: Orally, you mean?

JUDGE ALBERS: Orally.

MR. SM TH: The only reply that | would have is
that | disagree, believe that the rule that you are
basing this on is not valid for the reasons that we
have stated in our original nmotion and that the
Comm ssi on cannot follow an invalid rule. And I

think other than that, that pretty well sums it up,

Judge.

JUDGE ALBERS: All right. Thank you. I wi l
take your ruling on that when |I rule on the notion
to conpel.

Turning to the motion to conmpel then, the

first thing I want to make sure is exactly which of
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the DRs are still in dispute. Let me put it that
way .
MR. SM TH: Did you good get Mr. Rashes's
response this morning?
JUDGE ALBERS: Right, and |I wanted to make sure

you both agreed on which ones that you are still

di sputing.

MR. SM TH: He attached -- | believe he
attached a copy of a letter that | sent to him and
his motion responds to the matters that are still at

i ssue. The other matters have been responded to
ei ther publicly or privately and we will take those
responses.

JUDGE ALBERS: Okay. So we are talking about
1.01, 1.02, 1.04.

MR. SM TH: Correct, and those are all somewhat
related. And then 1.07 through 1.09 are also of the
same generic nature, | guess

JUDGE ALBERS: And it is those six, M. Rashes
and Coy, that you agree those are the six that are
in dispute as far as you know?

MR. RASHES: Yes, we do.
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JUDGE ALBERS: Okay. Now, | know in the motion
to conpel that you indicated you had further
argument in support of the motion, and |I know in
their response Verizon Wreless urges me to limt
you to what you stated in the motion to conpel. I
realize timng is an issue here as far as having to
get things done quickly. Per haps you didn't have
enough time to put together, you know, all your
t hought s before you could file this. | understand
t hat somewhat. Il normally do not care for having a
notion to conpel, to supplenment it |ater. But given
the circumstances | will permt it. And if you hear
anything new, to Verizon Wreless, you are certainly
able to respond. And after that | am going to |et
M. Smith give me an oral reply. So you have the
| ast word since it was your motion.

MR. SM TH: Fine. Do you want to take these
sort of in -- there is really two issues. | guess
there is two |larger issues. Shall we go back and
forth on the first issue and then back and forth on
the second i ssue as opposed to --

JUDGE ALBERS: I f, given what you think you
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want to argue, that would be easier, that would be

fine.

MR. SM TH: | think it would be. Shall I
proceed?

JUDGE ALBERS: Sur e.

MR. SM TH: Thank you. Thank you for setting
this thing on short notice, Judge. | believe I

noted in my response there is ongoing discovery out
there with regard to all of the parties. M clients
have received two sets of data requests fromthe
Staff, two different sets of data requests from
Verizon Wreless. W are trying to respond to al
of those and some of these we have responded to
already. Time is an issue, and it was for that
reason that | filed this motion to conpel without
waiting very long for a response and al so wi thout
articulating |l engthy arguments.

As to the group of data requests 1.01, 1.02
and 1.04, the response argues that they are not
rel evant and that the issue in this case -- the
issues in this case are perspective in nature with

regard to whether or not Verizon Wreless may | ose
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busi ness if a suspension is granted. The public
conveni ence and necessity is also an issue in this
case, and Verizon has placed an issue whether or not
there is a demand for the |ocal number portability
service. | believe those do relate to the public
conveni ence and necessity issue

The data that we are asking for could | ead
to relevant and adm ssible informati on which is the
standard for discovery here. On the first data
requests we are essentially asking for the nunber of
Verizon Wreless customers in the main town for each
the petitioners. The second data request asks by
zi pcode the number of customers which those zipcodes
are the areas that overlap the exchanges for each of
my petitioners. So that what we are trying to
determ ne i s whether or not there are any or how few
or how | arge the number of current Verizon Wreless
customers there are.

| believe that's relevant. It's rel evant
for what they have at stake, whether the service is
wor ki ng. I mean, we have reason to believe that the

service may not be reliable and sufficient for
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someone to want to port their nunbers to a wireless
phone at this time based on the quality of service.
The number of current customers relates to that. It
may make it nore probable than not. Now, | don't
know t hat wi t hout knowi ng the nunbers. Therefore
this is clearly within the scope of discovery.

As to 1.01 -- | amsorry, strike that. As
to 1.04 --

JUDGE ALBERS: Let me ask you a question about
the first two.

MR. SM TH: Sure, that would be fine.

JUDGE ALBERS: Are you asking, though, for the
actual address of each customer?

MR. SM TH: No. If that is ambiguous, and
counsel for Verizon hasn't raised that, |I am | ooking
for a nunmber and I am not | ooking for a name and I
am not | ooking for an address. | was trying to
delineate the way they could go into their system
and pull it up either by zipcode or by city.

JUDGE ALBERS: Okay.

MR. SMTH: As to 1.04, | amnot asking for the

billing addresses, either, of all of the Verizon
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Wreless customers in Illinois. | am sinply asking

for themto give us a raw nunber of the number of

current customers they have in Illinois. And | have
used by billing address so they go in and is the
billing address contained in Illinois and total

what ever those are up.

Now, we have already executed a proprietary
agreement. We keep these matters proprietary and in
confidence. Obviously, there are public analysts
who put out estimates on what the total number of
customers Verizon has and they may have reasons for
wanting to keep that nunber confidential. That
number, it is our opinion, relates to the other
number of customers they have and what Verizon has
at stake in the issues they are raising. It is also
conparative in that in other confidential answers
that are not in dispute, Verizon has disclosed the
take rate that it had for a six-nonth period within
[1linois over, you know, fromwireline to wireless.
This total, again, this total that | am asking for
in 1.04 is used for conpare active purposes. Again,

that's why | am asking that.
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We can't turn a blind eye to the past.

Veri zon says everything is perspective in nature.
Nobody has a magic crystal ball here to see what
everything is. So the past has some proof and has
some probative value on these issues, and these are
I ssues that Verizon has raised either in its
testinmony or in its pleadings. W believe that this
will help us or may help us on the demand issue and
the coverage issue. Really they are both related to
t he demand i ssue. But if the coverage isn't
sufficient and the current usage of their service is
extremely | ow, we believe that that's probative of a
current lack of demand. And with that | will yield
to counsel.

JUDGE ALBERS: M. Rashes or Mr. Coy, did you
hear anything new that you would like to respond to?

MR. RASHES: Yes, this is M. Rashes. Several
t hi ngs, Your Honor. First of all, when | talked to
M. Smth on Tuesday and i nformed himthat | would
be getting back to him on Wednesday, much to ny
surprise first thing in the Wednesday | walk in and

find a nmotion to conmpel. The FCC determ nes the
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scope of this issue. It seems that M. Sm th wants

to relitigate what
FCC.
i ncluding rural

in question in these dockets,

provide wireline to wireless | ocal

portability by May 24. The FCC di

demand. The FCC did not place demand in rel evance

at

all, and in fact demand is not

The FCC came up with a mandate that

carriers such as the eight

number

has already been deci ded by the

carrier

were required to

d not address

rel evant

whet her or not they should be providing it.

In addition, the nunmbers he is requesting

are irrelevant to what that demand will be.

to

The

number of current custonmers Verizon Wreless has

carriers,

S

n

any area is not indicative of how many customers we

will have two months from now, ten months from now,

or

i f

when the suspension they are requested expires,

they were to get it. Verizon is constantly

I mproving their networks, constantly marketing their

net wor ks, and one of those marketing efforts is

wireline to wireless | ocal nunber

it

portabili

is something that is prospective.

There are nultiple other

carriers

ty, and

in the



10

11

12

13

14

15

16

17

18

19

20

21

22

180
state of Illinois, wireless carriers, who also would
stand to benefit fromwireline to wireless nunber
portability. And to take Verizon's numbers, and the
past nunbers albeit, in isolation fromthe wireless
i ndustry as a whole in the state of Illinois would
be prejudicial to Verizon Wreless and woul d be
purely out of context and irrelevant to this
proceedi ng.

M. Smth further says that we raised this

I ssue. We have raised it purely from a prospective

basi s. It is clear that if a suspension is granted,
we will not get any new wireline to wireless
conversions in these territories. | think that's

undi sputed, and that's the issue that we are
rai sing, and that will cause a |oss of that
prospective business.

In addition, one |ast point which I would
like to raise and I will rely on nmy witten comment,
was Mr. Smith said that we provided the take rate.
Well, we provided the take rate subject to and
wi t hout wai ving our objection. W still believe the

take rate from Novenmber 24 onward is totally
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what the demand will be, if any, and, there again,
the demand is irrelevant in these areas. And,

t herefore, just by providing that take rate and,
once again under confidentiality and subject to ou
obj ection, does not automatically make these other
three questions he is asking relevant, which is wh
he is saying to us.

Wth that, | trust you have read our
written notion on this subject and I will rely on
that as wel .

JUDGE ALBERS: Okay. And do you have a reply
on these three, with regard to these three
I nquiries?

MR. SM TH: Yes, | do. First of all, Judge,
perhaps M. Rashes and I, when we spoke on the
phone, didn't communicate clearly and | apol ogi ze
he m sunderstood me. When | |left the phone
conference, | asked himto respond that afternoon
and waited 24 hours. And if he was going to get
back to nme |ater on the next day, that was not ny

I mpression. But | apol ogize for any confusion on

181
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that. But due to the time limtations, | felt that
| had to move quickly.

As to the substance, the standard that he
cites in his motion and that he raises here with
regard to the FCC isn't econom c harm on the
conmpany. It is the econom ¢ harmthat we are
raising as the econom c harm on the users. So we
are not trying to relitigate the FCC' s standards or
t he congressi onal standards. I think we are m ssing
the standards here in ternms of the |egal issue that
he is raising and that we are raising.

In terms of marketing, if the service
doesn't work presently, | think that's going to |ead
to some greater customer confusion. If we | ook at
these numbers, if these show zero or one or two, |
think that those numbers can be very probative of
the issues we are tal king about. Demand relates to
public conveni ence and necessity. | do agree with
hi mt hat he disclosed a take rate subject to other
obj ections, but nowis not the time to rule on those
and | am not trying to have those admtted into

evi dence.
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In terms of other wireless carriers, no one
el se has intervened and certainly whatever numbers

are for other wireless carriers is not going to

directly impact Verizon Wreless. So what you rule
on these three, on these three matters, will inpact
the scope of the testimony that will be admtted.

If you determ ne that these matters are not

di scoverable, then it will inmpact certain other
testinony that | think has already been filed by
both sides on the issues of demand and potenti al
I mpact .

JUDGE ALBERS: Okay.

MR. SMTH: That's it.

JUDGE ALBERS: All right. Turning to the next
set of three, did you have any further comment on
t hose?

MR. SMTH: As to those, Judge, those are --
those three relate to Verizon Wreless's
interventi on and what they knew and when they knew
it. The responses are not conplete as requested. I
woul d note that there is an attenpt to answer these

guestions in terms of someone in the | egal



10

11

12

13

14

15

16

17

18

19

20

21

22

184

departnment first becom ng aware in March of '03
which | believe actually means March of '04. There
is one witness that Verizon Wreless has filed
prepared testinmony on, M. MDernott. | don't know

whet her he is in the |egal department and who that

is referring to or not. I am not asking for
privileged information. | am not asking for
attorney/client work product. I am sinmply asking

the identity of the individual involved. That may

I mpact on what | ask or don't ask Mr. MDernptt, as
to whether or not he is in the |l egal departnment or

not .

Now, there are a strange set of
circunstances that have occurred, at |least from ny
perspective, with regard to Verizon and Staff, Staff
counsel. And | amtrying to determ ne whether or
not there is some relationship or some sort of
alliance between these two entities or not and that
may i npact the order of cross exam nation and who is
going to have |l ast cross and recross, etc., and the
scope of what gets raised in what order.

The coincidences that | amreferring to are
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that in an off-the-record discussion Staff counsel
at one point raised providing notice to wireless
carriers and a short time thereafter Verizon
Wreless intervened. That could be coincidental.
In an issue having to do with whether or not there
were bona fide requests outstanding or not, as |
previously indicated in a status hearing, | sent to
Staff counsel a piece of correspondence from Verizon
W rel ess. | happen to have sent one from Montrose
Mut ual Tel ephone Company in an effort to try to work
out an objection that was pending at that time.
When Verizon Wreless intervened, curiously | was
first served, of the ten dockets that | have, with a
petition on Montrose Mutual Tel ephone Company. Now,
that's a one out of ten shot.

Staff counsel's previous enpl oyment was on
Speaker Madi gan's staff. | note fromthe testinony
subm tted by Verizon and M. MDernmott that he was
previously enpl oyed on Speaker Madigan's staff.
Now, | think I amentitled to know if there is some
communi cati ons going on, some sharing of

i nformati on, some -- as | said, | don't know what to
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make of this. So | am simply asking in three
guestions how was Verizon made aware of this, who
knew about it.

Now, they have told me when, except as to
people in Verizon outside of their staff that they
haven't consulted. | don't think these are
difficult answers and they are clouding themin
per haps some claimof attorney/client privilege. I

am not asking for conmunications, so there is no

privilege issue here. | believe these are
|l egiti mate discovery requests. | amnot trying to
make any personal issues out of this. | am sinmply

trying to determ ne any bias. Certainly bias, it
goes to credibility. I think I amentitled to know
t hose things. These were not idle requests.
Wth that, | will yield to Verizon.

JUDGE ALBERS: Okay. M. Rashes and M. Coy?

MR. RASHES: A |lot of that was interesting news
to us because we never knew about any of those
coi nci dences. Il would just |like to state that, you
know, if there was any alliance between us and

Staff, | think Staff's testinmony would have been
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much different than it actually was.

We have provided -- when we found out, we
provi ded -- the | egal departnment found out and there
was nmultiple people in the |egal department that
found out on the same date and time, and really the
only question at issue here is identify the name of
t he i ndividual from Verizon Wreless who first
became aware of the petition filed. That is severa
people in the | egal department and we feel this is
irrelevant to the case. Those people and who they
communi cated that with are clearly subject to the
attorney/client privilege and any of their
communi cati ons, whether orally or witten, are
subject to that. And this has no relevance to the
case at hand.

We were not served with these petitions.
That goes without stating. I think M. Smth will
admt that we were not served with these petitions.
Al'l of these petitions were publicly posted to the
e- Docket system and an untimely basis allowed. And
t hey were public petitions. | don't see any

rel evancy to whether or not a suspension should be
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granted or denied as to when and how an intervenor
found out. To the extent that he is trying to boot
our intervention, which clearly he is based on his
conclusion statement, if he wanted to do that, he
shoul d have appeal ed your order on a timely basis
and this is not timely, Your Honor. And with that |
will rely on whatever | provided you in writing.

MR. HARVEY: On behalf of Staff | am somewhat
conpelled to interject at this point. | have no
specific know edge of Staff engaged in any collusion
with Verizon on this matter. | am very marginally
famliar with this case, but | add that, you know
my understandi ng of our testinony is that we have
generally, you know, supported the grant of a
wai ver . | further add that had any Staff member
been contacted by or contacted any menber of
Verizon's | egal staff while this matter was pendi ng,
t hey would have had to file some form of a
di sclosure if the matter was not procedural. | am
unaware that any disclosure has been fil ed.

JUDGE ALBERS: And, Mr. Harvey, so the record

is clear, you are participating today because
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neither M. Madiar or M. Stanton are avail able?

MR. HARVEY: That's correct. | apol ogi ze
Judge, if my specific know edge of this matter is
not what it ought to be.

JUDGE ALBERS: No, | just wanted the record to
reflect why you weren't famliar with some of the
details.

MR. HARVEY: Well, thank you, Judge. I
appreci ate your concern regarding my appearing to be
an idiot.

MR. SM TH: No, | wouldn't say that

MR. HARVEY: No, thank you, Judge.

JUDGE ALBERS: Do you have a reply then?

MR. SM TH: Yes, Judge, | want the record to be
cl ear. | am not accusi ng anybody of anyt hing.
However, | do believe that | amentitled to know the
matters that | have raised and I am not asking for

the nature of any internal Verizon comunication

t hat would involve | egal advice that would be
privileged. Public communications are not
privileged. They have to involve some form of |egal

advice and that's not what any of these data
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requests go to.

These data requests were served before
Staff's testimony was filed. So, |I mean, | filed
these on -- | think | served these on May 7, gave
two weeks, got sonme objections, and now we are here.
The answers to these questions may, again, determ ne
the scope of cross exam nation of M. MDernott and
whet her new matters are raised that could be
battered back -- sonmetimes there is friendly cross
exam nation that goes from one entity or one party
to another, and | could outline all sorts of
I nterplay here but | don't think that that furthers
the matter.

I want to know if there was a communi cati on

here or not. | am not aware on any of these dockets
of any public disclosure or not. And | am not
finger pointing at anybody. | amjust trying to
determne if there is a relationship or not. If
there is no relationship, | think this matter can --
the answers can be readily disposed of. Answers can
-- you know, | don't see any harmin a disclosure

t hat says either they have got it off of e-Docket or



10

11

12

13

14

15

16

17

18

19

20

21

22

191

t hey have got it somewhere, got it somewhere other

than Staff. |If that's the answer, | don't see the
probl em here. Other than that, | will rest on ny
argunment .

JUDGE ALBERS: Okay.

MR. SM TH: | have one other observation,
Judge, with regard to, the ruling on the first group
could inmpact the rebuttal testinmony that | have due
on the day after Menorial Day, June 1. The ruling
on the second group does not go to the testimony
that | will be filing but could at the hearing
process.

JUDGE ALBERS: Right. Well, | suspect you are

getting towards the timeliness of nmy ruling and when

your testimony will be due thereafter.

MR. SM TH: | was curious about that in terns
of --

JUDGE ALBERS: There are some -- well, first |
just want to note, | do recall the conversation

regardi ng whet her or not wireless carriers should
receive notice of the petitions. I recall that.

Al so, | am aware of M. Madiar's former place of
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empl oyment and | did just in |ooking over the
testinony very briefly noticed where M. MDernmott
was from and | am not suggesting by making that
observation there is any connection. | am j ust
saying, yes, | understand your point there.

But there are a couple of points that
peopl e raised here this morning that | want to think
about . | want to | ook at the Tel ecom Act, the
Federal Telecom Act, and I think it would be nore
prudent at this point if | just take a little bit of
time to myself after the hearing to consider that
initial ruling. Hopefully, the Clerk's office would
have t hat out before noon today.

Just preparing for either contingency here,
in the event that | grant the notion to conmpel, what
woul d you consi der reasonable as far as your due

date for your testimny?

MR. SMTH: Well, Staff filed a motion to |ate
file which is still pending. They filed it 24 hours
later. And the schedule is still yet to be set, but

| believe the perspective schedule, due to the out

of town witnesses and all would have my cases com ng
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at the end. So | don't believe that it would
prejudice the parties or delay your review of the
proposed testinony if | had another day or two after
Tuesday to file. But again | recognize that there
hasn't been a schedule set and | don't know if we
all need to get together to tal k about that or not.
| believe Mr. Muncy was going to try to circulate a
schedule with Staff and M. Rashes. But if the
assigned Staff counsel are not in there today --

MR. HARVEY: | can't make any comm tments about
t he schedul e.

MR. SM TH: | am not asking you to, M. Harvey.
It would nean then that we wouldn't be able to even
tal k about that until Tuesday.

MR. COY: Your Honor, this is M. Coy and we
will also be circulating a proposed scheduling
t oday, probably contenporaneously with M. Mincy's.

JUDGE ALBERS: Okay. That is fine. \When we
are done here, | am going to give you a coupl e of
dates, certain times | know | can't be available, so
we can take care of that off the record, though.

Just with regard to the additional time, if
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any you m ght get, just keep in mnd that I am stil
going to need everything in time for me to get
everything reviewed by Friday because | will be
setting in hearings, whether anyone else is,

starting Monday.

MR. SM TH: | appreciate that, Judge, and | may
still be able to complete this by Tuesday. I f
can, | certainly wll.

JUDGE ALBERS: Well, | think I have heard

everything | need to hear to make rulings on these.
Unl ess anyone has any additional comment, | am
prepared to continue this. So speak now or forever
hol d your peace until we next neet.

MR. SM TH: | have nothing further. I may want
to raise something off the record on a scheduling
mat t er .

MR. HARVEY: Not hing from Staff.

JUDGE ALBERS: Not hi ng from Verizon Wrel ess?

MR. RASHES: Not hi ng, Your Honor.

JUDGE ALBERS: Then we will continue these to
June 7 at 9:00 a.m thank you.

(Wher eupon the hearing
in this mtter was
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